BEFORE THE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA

In the Matter of the Accusation )
Against: )
)
)

DAVID KAZU FUKUDA M.D. ) File No. 800-2016-022190
C)
Physician's and Surgeon's )
Certificate No. G77453 )
)
Respondent )
)

DECISION

The attached Stipulated Settlement and Disciplinary Order is hereby
adopted as the Decision and Order of the Medical Board of California,
Department of Consumer Affairs, State of California.

This Decision shall become effective at 5:00 p.m. on March 22, 2019.

IT IS SO ORDERED February 22, 2019.

MEDICAL BOARD OF CALIFORNIA
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XAVIER BECERRA

Attorney General of California .

ALEXANDRA M. ALVAREZ

Supervising Deputy Attorney General

ROSEMARY F. LUZON

Deputy Attorney General

State Bar No. 221544 ~

600 West Broadway, Suite 1800

San Diego, CA 92101 -

P.O.Box 85266

San Diego, CA 92186-5266 -
Telephone: (619) 738-9074
Facsimile: (619) 645-2061

Attorneys for Complainant
BEFORE THE

MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 800-2016-022190
DAVID KAZU FUKUDA, M.D. ' " | OAH No. 2018100947
P. O. Box 972 ' o '
Loma Linda, CA 92354-0972 STIPULATED SETTLEMENT AND

_ DISCIPLINARY O
Physician’s and Surgeon’s Certificate : ‘ - RY ORDER

No. G 77453,

* Respondent.

. IT IS HEREBY _STIPULATED AND AGREED by and between the parties to the above-
entitléd proceedings that tﬁe following niatte;s are true: |

, o PARTIES o |

1. Kimbérly Kirchmeyer (Complainanf) is t'he'Executive Dirqctor of the Medical Board

of California (Board). She brought this action solely in her official capacity and is represenfed in

-this matter by Xavier Becerra, Attorney General of the State of Califorrﬁa, by Rosemary F.

Luzon, Deputy Attorney General.

2.  Respondent David Kazu Fukuda, M.D. (Respondeﬁt) _is r_epres;ented in this proceeding
by attorney Gregory D. Werre, Esq., whose address is: Rebag:k, McAndrews & Bléssey, LLP,
1230 Rosccrans Avenue, Suite 450, Manhattan Beach, CA 90266. '

1
STIPULATED SETTLEMENT AND DISCIPLINARY ORDER (Case No. 800-2016-022190) |
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3. Onor about August 25, 1993, the Board issued Physrclan s and Surgeon’s Certlﬁcate
No. G 77453 to Respondent. The Physician’s and Surgeon’s Certlﬁcate was in full force and
effect at all times relevant to the charges brought in Accusation No. 800-2016 022190, and will
expire on March 31, 2019, unless renewed.
JURISDICTION | _
.' 4. On or about August 30, 201 8, Accusation No. 800-2016-022190 was filed before the

~Board, and is currently pending against Respondent. The Accusation and all other statutorily

required documents were properly served on Respondent on or about August 30, 2018, at his
address of record. Respondent timely filed his Notlce of Defense contestmg the Accusatlon A
true and correct copy of Accusation No. 800-2016-022190 is attached as Exhibit A and
incorporated herein by reference as if fully set forth herein.
| ADVISEMENT AND WAIVERS
‘5. - Respondent has carefully read, fully discussed with counsel, and understands the ‘

charges and allegations in Accnsation No. 800-2016-022190. Respondent has also carefully read,
fully discussed with counsel, and understands the effects of this Stioulated Settlement and
Disciplrnery Order.’

6. Respondent is fully aware of his legal rights in this matter, including the right to a

hearing on the charges and allegations in the Accusation; the right to-confront and cross-examine

- the witnesses against hlm, the right to present evidence and to testify on his own behalf; the right

to the issuance of subpoenas to compel the attendance lof witnesses and the produ_ction of
docnments; the right to reconsideration' and court review of an adverse decision;_ and 511 other
rights accorded by the California Administrative Procedure Act and other applicable lavys,
having been fully arlvrsed of same by his attorney of record, Gregory D. Werre, Esq. -

7. Havmg the beneﬁt of counsel, Respondent voluntanly, knowingly, and mtelhgently

'waives and gives up each and every right set forth above.

11
s
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STIPULATED SETTLEMENT-AND DISCIPLINARY ORDER (Case No. 800-2016-022190)
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. CULPABILITY

8.  Respondent does not contest that, at an administrative hearing, Complninant could
establish a prima facie case with respect to the charges and allegatidns contained in Accusgtien '
No. 800-2016-022190, a copy of which is attached hereto as Exhibit A, and that he has thereby
subjected his Physician’s end Surgeon’s Certificate No. G 77453 to disciplinary action.

9. Respondent agrees that if an accusation is ever filed against him before the Medical
Board of California, all of the charges and allegations contained in Accusation No. 800-2016-
022190 shall be deemed true, correct and fully admitted by Respondent for purposes of that
proceeding or any other licensing proceeding involving Respondent in the State of California.

10. - Respondent egrees that his Physician’s and Surgeon’s Certiﬁcate No. G 77453 is
subject to diécipline and he agrees to be bound by the Board’s imposition of discipline as set forth
in the Disciplinary Order below. | .

CONTINGENCY

11. This Stipulated Settlement and Dlsc1p11nary Order shall be subject to approval by the
Board The parties agree that this Stipulated Settlement and Disciplinary Order shall be
submitted to the Board for its cons1detat10n in the above-entitled matter and, fuxther, that the
Board shall have a reasonable period of time in which to consider and act on this Stipulated'
Settlement and Diseiplinary Order after receiving it.. By signing this stipulation, Respondent fully.
understands and agrees that he may not.withdraw his agreement or seek to rescind this stipulation-
prior to the time the Board considers and acts upon it. |

12. The parties agree that this Stipulated Settlement and D1s01p11nary Order shall be null
and void and not bmdmg upon the parties unless approved and adopted by the Board, except for
this paragraph, which shall remain in full force and effect. -Respo_ndent fully understands' and
agrees that in deciding whether or not to approve and adopt this. Stipulated Settlement and
Disciplinat'y Order, the Board may receive oral and written communications frotn its‘staff and/or
the Attorney General’s Office. Communications pursuant to this paragraph shall not disqualify
the anrd, any member tnereof, and/of any other person‘from future participation in this or any

other matter affecting or involving Respondent. In the event that the Board does not, in its

3 .
- STIPULATED SETTLEMENT AND DISCIPLINARY ORDER (Case No. 800-2016-022190)
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discretion, approve and adopt this Stipulated Settlement and.Diseiplinary Order, with the
exception of this paragfaph, it shall not beceme effective, shall be of no evidentiary value
whatsoever, and shall not be relied upon or introduced in any disciplinary action by either perty
hereto. Respondent further égrees that should this Stipulated Settlement and Disciplinary Order
be rejected for any reason by the Board, Respondeht wili asseﬁ no claim that the Boerd, or any

member thereof, was prejudiced by its/his/her review, discussion and/or consideration of this

“Stipulated Settlement and Disciplinary Order or of any matter or maters related hereto.

ADDITIONAL PROVISIONS

13.  This Stlpulated Settlement and Disciplinary Order is intended by the parties herein

to be an integrated writing representmg the complete, ﬁnal and excluswe embodiment of the

. agreements of the parties in the above-entitled matter.

14. The parties understand and agree that Portable Document Format (PDF) and facsimile
copies of thlS Stipulated Settlement and D1scxplmary Order including PDF and facsimile
signatures thereto, shall have the same force and effect as the originals.

15. In consiﬂeration of'the foregoihg admissions and stipulations, the parties agree that
the Board may;, without further notice to-or opportﬁnity to be heard by Respondent, issue and
enter the followiﬁg’ Disciplinary Order: |

' DISCIPLINARY ORDER

1. PUBLIC REPRIMAND.

IT IS HEREBY ORDERED that Respondent David Kazu Fukuda, M.D,, Phyeician’s and -
Surgeon’s Certificate No. G 77453, shall be and is hereby Publicly Reprimanded pursuant to
California Besiness and Professions Code ._section 2227, subdivision (a), subsection (4). This
Public Reprimand, whicﬁ is issued in connection with Reseonc_ient’s care and treatment of Patient
A, as set forth in Accusatjor'x No. 800-2016-022190, ie as follows: - |
1 |
/11
vy
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Respondent did not adequately manage and document Patient A’s pain medication
treatment, and Respohdent improperly prescribed an extended release opioid to

Patient A on an as-needed (PRN) basis, as more fully described in Accusation No.
800-2016-022190, a true and correct copy of which is attached hereto as Exhibit A

]

and incorporated by reference as if fully set forth herein.

2. . PRESCRIBING PRACTICES COURSE.

' " Within 60 calendar days of the effective date of this Décision, Résﬁondent shall enroll in a
course in prescribing practices approved in advaq;:e by the Board or its designee. . Réspondent
shali provide the approved course providef with any information and documents that the approved
course provider may deem pertineﬁt. Respondent shall participate in and successfully complete
the classroom component of the course not later than six (6) moﬁths after Respondent’s initial
enroliment. Reépondent shall successfully complete any. ‘other cbmponent of the course Wlthm
one (1) year of enrollment. The prescribing practices ;:ourse shall be at Res‘pondent’:s expense
and shall be in addition to the Continuing Medical Education (CME) requirements for ren'ew-al of
licensure.

| A prescribing pra{:?ices course taken after thg acts that gave rise to the charges in the
Accusation., but prior to the effective date pf the Decision may, in the sole disqretion of the Board
or its designee, be accepted towards the fulfillment of this gdndition if 1_:he course would have
been .app_roved by the Board or its designeé had the course been taken ;1fter the effective date of
this Decision. '

Respondent shall shbmif a certification of successful completion to the Board or its
desigﬁe’e.not later than 15 calendar days after successfully ;:ompleting the course, or not later than .
15 calendar déys after the effective date of the Decision, whighever is later.

3. MEDICA__L RECORD KEEPING COURSE.

Within 60 calendar days of the effective daté 6f this Decision, Respondent shall enroll in a
course in medical record keeping approved in advance by tﬁe Board or its designee. Respondent
shall provide the approved cOufse provider with any information and documents that the approved
coﬁrse provider may deem pe‘:ftinent.i Réspondent shall participate in and successfully co’mplete}

: 5
STIPULATED SETTLEMENT AND DISCIPLiNARY ORDER (Case No. 800-2016-022190)
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the classroom component of the course not later than six (6) months after Respondent’s initial

‘enrollment. Respondent shall successfully complete any other component of the course within

one (1) year of enrollment. The medical reeord'keeping course shall be at Respondent’s expense
and shall be in addition to the Centinuing Medical Education (CME) requirements for renewal of
licensure. |

A medical record keeping course taken after the acts that gave rise to the charges in the
Accusation, but pnor to the effectlve date of the Decision may, in the sole discretion of the Board
or its designee, be accepted towards the fulfillment of this condition'if the course would have
been. approved by the Board or its designee Ahad the course been taken after the effective date of
this Decision. | | |

Respondent shall submit a certification of successful complet1on to the Board or its
designee not later than 15 calendar days after successfully completmg the course or not later than

15 calendar days after »the effective date of the Decision, whichever is later.

4. - FAILURE TO COMPLY

Any failure by Respondent to comply with the terms and conditions of the Disciplinary
Order set forth above shall constitute unprofessional conduct and grounds for further disciplinary

action.

1
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Ihave carefully read the above Shpulated Setflement and Dlsciplmary Order and have ﬂxny

discussed it with my attorney, Gregory D. Werm Esq. §undérstand the stipulation and the effect

it will have on tny Physiclan’s and Surgeon’s Cemﬁcate No G 77453 Lenter into this Stipulated
Settlement and Disciplmary Order voluntarily, knnwmgly, md intelhgently, and agree to be
baund by the Decmon and Order of the Medical Board of Californis,

DATED: _/~75'M/7'. ' CB@;[.': Mél% mD

. DAVID KAZU FUKUDA, M.D.
i Respandem

I have read and fully dxsoussed with Respondent David Kazn Fukuda, M.D the terms and
conditions md other matters oontamed in the above Stlpulated Seulcamcnt and Dlscxpllnmy Order..

I approve its fonn and content,

D{A:ﬂ;b:' s / 19,

- Y-D. , ES
Attorney for Raspondent
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- ENDORSEMENT
The foregoing Stipulated Settlement .a'nd Disciplinary Order is hereby respectfully

submitted for consideration by the Medicgl Board of California.

Dated: [ / 15/ 2014 Respectfully submitted,

XAVIER BECERRA

Attorney General of California
ALEXANDRA M. ALVAREZ
Supervising Deputy Attorney General °

ty Attorney General:
Attornsys for Complainant-

SD2018700853/71701714.docx

8 ‘

STIPULATED SETTLEMENT AND DIS CIPLINARY ORDER (Case No, 800-2016-022190)-




Exhibit A

Accusation No. 800-2016-022190
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- XAVIER BECERRA %@35“@‘% BOARD ug @%UE @@lﬁ -
Attorney General of California - SAGTAAREN 0‘ ‘F
ALEXANDRA M. ALVAREZ I <)

Supervising Deputy Attorney General
ROSEMARY F. LUZON
Deputy Attorney General
State Bar No. 221544
" 600 West Broadway, Suite 1800
San Diego, CA 92101 .
P.O. Box 85266
San Diego, CA 92186-5266
Telephone: (619) 738-9074
Facsimile: (619) 645-2061

. .Attbrneys Jfor Complainant .

BEFORE THE
MEDICAL BOARD OF CALIFORNIA
.DEPARTMENT OF CONSUMER AFFAIRS

" STATE OF CALIFORNIA
In the Matter of the Accusation Against: Case No. 800-2016-022190
David Kaza Fukuda, M.D. - ACCUSATION -

P. 0. Bex 972
Loma Lmda, CA 92354-0972

Physician’s and Surgeon’s Cemﬁcate

No. G 77453, | I p
' Respondent. '
Complainant alleges: _
PARTIES

1.  Kimbetly Kirchmeyer (Complainant) bripgs' this. Accusation sol;aly in her-official
ca’p;acity as the Executive Director of the Medical Boa'rdb of Californié; Department of Corisumer
Affairs (Board) .

2. Onor about August 25,1993, the Mcdlcal Board issued Physician’s and Surgcon s
Certiﬁcatc No. G 7?453 to David Kazu Fukuda, M.D. (Respondent). ’_I‘he Physmaq s and
Surgeon’s Certiﬁcat.e was in full force and effect at all times relevant to the chérges brought .
herein and will expire on March 31, 2019, unless renewed.

/1

ACCUSATION NO. 800-2016-022190
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JURISDICTION

3. ThIS Accusanon is brought before the Board, under the authonty of the followmg
laws All scction references are to the Business and Professions Code (Code) unless otherwnse
indicated.

4, Section 2220 of the Code states: ‘ . _

“Except as othefwise provided by law, the board may take action againét all
persons guilty of violating this chapter. . .” [Chapter 5, the Medical Practice Act]

5. Scction 2227 of the Code states: .

- “(a) A licensce whose matté; hasi been heard by an adrhinistrétivé IaQ judge of |

" the 1\/’Iedical Quality I-fearing Panel as. deéighated 1n Section 11371 of the Government

Code, or whose default has been entered, and who is found guilty, or who has entered

into a stipu‘l’atién for disciplinary action with the board, may, in accordance with the

provisioﬁs of this chapfer:
¢ I-Ia\;e his or her license revoked upon order of the board. .
‘f(?.) Have his or her right. to practice suspended for a period not to exceed one

year upc;n order of the board. o

“(3)Be pladcd on probation and be required to pay the costs of ﬁrobaﬁon
-monitoring upon order of the board. '
“(4) Be publicly reprimaﬁded bjr the board. The public reprimand may include

a requirement that the lice;lsce complete relevant educa,t.ional cdurses approved by the

- board. | L
“(5) Have any other a{ction taken in relation to discipline as part of an order of
_ probation, as the board or an administrative IIaW judge may deem proper.
/11
111
/11

/11

/117

~

ACCUSATION NO. 800-2016-022190
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“(b) Any matter heard pursuant to subdivision (a), except for warning letters,

. ° . - - ’
medical review or advisory conferences, professional competency examinations,
continuing education activities, and cost reimbursement associated therewith that are

agreed to with the board and successfully completed by the licensee, or other matters

| made confidential or privileged by existing law, is deemed public, and shall be made

‘available to the public by the board pursuant to Section 803.1.”

6.  Secction 2234 of the Cod_é states:

- “The board shall take action against any licensce who is charged with
unprofessional conduct. In addition to other provisions of this article, unprofessioné‘l
conduct includes, but is not limited to, the followingf |

“(a) Violating or attempting to violate, directly or indirectly, assisting in or
abetting the violation of, or conspiring to violate any provision of this chapter.

“). .. |

“(c) Repeated negligent acfs. To be repeated, there must be two ot more
negligent acts or omissions. An initial negligent act or omission followed by a
separate and distinct departure from the applicable standard of care shall constitute
repeated negligent acts. ' _ ‘

“(1) An initial negligént_ diagnosis followed by an act or omiss’ionbmedically
appropriate for that negligcnt diagnosis of the patient Shall constitute a single
negligent act. ‘ . |

“(2) When the standard of caré requires a change in the diagnosis, act, or
omission that constitutes the negligent act described in paragraph (1), including, but
not limited to, a reevaluation of the diéghosis or a change in treatment, and the
licensee’s conduct departs from the applicable standard of care, each depaﬁure '

constitutes a separate and distinct breach of the standard of care.

13 »”

ACCUSATION NO. 800-2016-022190
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7. " Section 2266 of the Codc states:
“The failure of a physician and surgeon to maintain adequate and accurate
records relating to the provision of services to their patiénts constitutes unprofessional
conduct.” B |
(Repeated Negligent Acts)
8. Respondent has subjected his Physician’s and Surgeon’s Certificate No. G 77453 to
disciplinary action under sections 2227 and 2234, as defined by sectibn 2234, subdivision (c), of

the Code, in that he committed repeated negligent acts in his care and treatment of Patient A, as

|| more p_articularly alleged hereinafter:!

9. _' On or about April 23, 2010, Respondent, a family practitioner, commenced his care

. and treatment of Patient A, who was a hoxﬁebound patient. Patient A suffercd from multiple

tedical issues, including chroric pain of the major joints, neck, and back, neuropathy, as well as
a history of prescription substance abuse, among other issues.

10. Between on or aboutAA_pril 23,2010 and December 14, 2010, Patjent A was seen by

Respondent on a ncar-monthly basis. During this timeframe, Respondent prescribed pain

medications to Patient A, including extended release morphine sulfate? and hydrocodone
acc:tamiﬁophen.3 Respondent prescribed extended release morphine sulfate to Patient A onan as-

needed (PRN) basis.

111

111

1

/117

! References to “Patient A” her#in are used to protéct patient privacy. T .

2 Morphine sulfate is a Schedule II controlled substance pursuant to Health and Safety
Code section 11055, subdivision (b), and a dangerous drug pursuant to Business and Professions
Code section 4022. ’ I

3 Hydrocodone is a Schedule IT controlled substance pursuant to Health and Safety Code
section 11055, subdivision (b), and a dangerous drug pursuant to Business and Professions Code

'section 4022.

ACCUSATION NO. 800-2016-022190
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11. Between on or a{)out January 18,2011 and December 29, 2011, Patient A was seén by|
Respondent on a near-monthly basis. Dﬁringthis-timeframc, Respondent prescribed pain
medications to Patient A, including extended release morphine sulfate, hydrocodfo'ne. B
acetaminophen, .and'fentanyl patches. Respondent prescfibed extended release morphine sulfate
to Patient A on an as-needed (PRN) basis. '- -

12.  Between on or about February 9, 2012 and December 13, 2012, Patient A was seen by

Respondent on a near-monthly basis. During this timeframe, Respondent prescribed pain

medications to Patient A, including extended release inorphi'ne sulfate and h:ydrocodone.
acetaminophen. Respondent f)rescribcd' extended relea;se mbrp_hine sulfate to Patient-A on an as-
necded (PRN) basis. | |

13. Between on or about Januax('y 23, 2013 and December 26, 2013, Patient A wag seén by
Réspondent on a near-monthly basié. During this timeframe, Rcspondcnt_prescribed pain’
medicationé to Patient A, including extended release morphinc sulfate and hydrocodone
acetaminophen. Respondent pfescribcd extended release morphine sulfate to Patient A on an as-
needed (PRN) basis. |

14. Bctween on or about Fcbruary 7,2014 and June 18, 2014 Patient A was seen by
Respondent on approx1mately~three occasions. During this tlmeframe,. Respondent prescnbed
pain medications to Patient A, including extended_rele_asc morpﬁine sulfate and hydrocodone A

acetaminophen. Respondent préscribed extended release morphine sulfate to Patient A on an

‘as-needed (PRN) basis.

15. Betwcen on or about J anuary 20, 2015 and December 22, 2015, Patient A was seen by

‘Respondent on a near-monthly basis. During this tlmeframe Respondcnt prescribed pain
medications to Patient A, including extended relcase morphine sulfate and hydrocodone

‘acetaminophen. Respondent prescribed extended release morphine sulfate to Patient A on.an as-

needed (PRN) basis.

111 | | . L
/11

/11
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16. In2016, Patient A was seen by Respondent on or about Februar'y 10, 2016 and March

 17, 20 1_6. During this timeframe, Respondent prescribed pain medications to Patient A, including .

cxtended release morphine sulfate and hydrocodohe acetaminophen. Respondent prescribed |
extended release morphine sulfate to Paticnt A on an as-needed (PRN) basis.

17. Throughout the entire period of Respondent’s care and treatment of Patient A (i.e., -

be‘tweep on 01; about April 23,2010 and March 17, 2016), Respondent continuously prescﬁbed

pain medica_tions to Patient A, however, he did not docu'ment"a pain treatment plan for Patient A _
or review the existing pain regimen for Patient A on a periodic basis. He also did not obtain
Patient A’s informed consent to prescribe opioids, nor did he pfescribe naloxone to Patient A in
case of accidental overdose. He did not refer Patient A to a pain spedialist and, upon being
appﬁséd of Patient A’s history of prescription subst.ance ébuse, Respondent did not refcr Patient
Ato .an_ addiction specialist. '

18. Re'sp'ondent committed repeated negligent acts in his care and treatment of Patient A,
which includcd,' but were not limited to thé following: |

A. Respondent failed to document a pain tréapnent pian for Patient A;:he
failed to review the existing pain regimen for Patient A oni a periodic basis; he failed
' to obtain Patient A’s informed consent to prescribe opioids; he failed to provide

naloxone té Paticnt A; he failed to refer Patient A to a pain specialist;:and he failed to

refer Patient A to-an addi_i:ﬁon specialist upon being g.pprised of Patient A’s history of

prescription subséncc abuse. \

B. Respondent prescribed an extended relcase opioid (i.e., extended‘ release

morphine sulfate) té Patient A on an as-needed (PRN) basié.
1.
111
111
1.
1

11
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SECOND CAUSE FOR DISCIPLINE
(Failure to Maintain Adequate and Accurate Records)
19. Respondent has subjccted his Physician’s and Surgeon’ s Certificate No. G 77453 to
dlsclplmary action under sections 2227 and 2234, as defined by section 2266, of thc Code, in that

he failed to maintain- adcquate and accurate records regarding his care and treatment of Patxent A,

as more partlcularly alleged in paragraphs 8 through 18, above, which are hereby incorporated by
reference and re-alleged as if fully set forth hércin.
* PRAYER
WHEREFORE, Complainant réquests that a hearing be held on the matters herein ailcgcd,

‘and that following the hearing, the Medical Board of Cal@fdrnia issue a decision:

1. Revoking or suspending Physician’s and Surgeox-l’s Certificate No. G 77453, issued.to
Respondent David Kazu Fukuda, M.D.; .

2. Revoking, suspending or denying approval of Respondent David Kazu Fukuda,
M.D.’s authority to supervise physician assistants, pursuant to section 3527 of the dee_, and
advanced practice nurses; ‘

3.  Ordering Respondent Dav1d Kazu Fukuda, M.D., if placed on probation, to pay the
Board the costs of probation monitoring; and

4.  Taking such other and further action as deemed necessary and proper.

DATED: Auoust 'an 2018

Executive

Medical Board of California

Department of Consumer Affairs
* . State of California

Complainant |

SD2018700853
71515747.doc

ACCUSATION NO. 800-2016-022190




